* 


Vor. 83. 


CENTRAL LAW JOURNAL 


309 








Central Law Journal. 


ST. LOUIS, MO., NOVEMBER 3, 1916. 








SEPARABILITY IN STATUTE TO SAVE 
CONSTITUTIONALITY. 


A statute of North Dakota provides that 
“every common carrier shall be liable for 
all damages which may result from the neg- 
ligence of any of its officers or employes or 
by reason of any defect due to its negli- 
gence in its cars, machinery, track, road- 
bed, ways or works, resulting in death or 
injury to any employe.” This statute was 
held constitutional by North Dakota Su- 
preme Court because of the peculiarly haz- 
ardous nature of employment by railroads, 
so far at least as regards running of trains, 
keeping tracks in repair and other similar 
work. Gunn v. Minn., St. P. & S. S. M. 
Ry. Co., 158 N. W. 1004. 

The employe in this case having been 
killed in unloading a freight train was held 
to come within the class of employes in 
extrahazardous work. 

The court says, arguendo, that: “It is not 
necessary for us to enter into a general dis- 
«cussion of the general question as to wheth- 
er the statute of North Dakota would be 
constitutional, if construed according to its 
natural import and to cover all of the ser- 
vants of a railway company no matter in 
what particular kind of employment or 
branch of the service they happened to be 
engaged. It is enough to say that all of the 
authorities are agreed that such statutes are 
constitutional if construed to apply only to 


“2 those employments which are strictly re- 


lated to the operation of the trains of a 
railway company and can fairly be said to 
be within the class of extrahazardous.” 
This statement amounts to saying that 
the North Dakota court would not stop to 
consider the question whether this statute 
was divisible in its parts or not and then 
determine whether or not it would likely 
have been passed if one part were elim- 
inated and the rest allowed to stand. 





On the contrary it is stated that though 
the statute “if construed according to its 
natural import” covered employes not en- 
gaged in extrahazardous employments, yet 
this natural import will not be given effect 
if to do so conflicts with constitutionality. 
This is so held because “all of the au- 
thorities” justify this kind of ruling. If 
they do, then rules of statutory construc- 
tion seem not to be of very binding force. 


All of us are acquainted with the prin- 


‘ciple that a statute ought not to be de- 


clared constitutional unless courts are led 
irresistibly to the conclusion that it is 
repugnant to constitutional safeguards. But 
this does not prevent courts from inter- 
preting statutes in their plain, ordinary 
sense. If doing this they contain matter 
which separably considered is unconstitu- 
tional along with other matter that is 
constitutional, and it appears that the two 
are linked together in a way that they 
must stand or fall together, courts will 
not arbitrarily say they may be separated. 

The rule for invalidity has been thus ex- 
pressed: “When the provisions are so inter- 
dependent as to raise a presumption that 
the legislature intended the act to operate 
as a whole and would not have enacted the 
valid provisions alone, the entire statute 
will be adjudged invalid.” 6 Am. and Eng. 
Encyc. Law, 1089. And: “When the unob- 
jectionable portion is distinct and complete 
in itself and capable of being executed in 
accordance with the apparent legislative in- 
tent, wholly independent of that portion 
which is invalid, the former will be upheld.” 
Ibid. 1088. 


It seems very difficult indeed to say this 
statute meets with the requirements of 
either of the above rules, especially to say 
there may be a separation of the parts “in 
accordance with the apparent legislative in- 
tent.” The apparent legislative intent seems 
strongly in favor of enacting a statute 
against common carriers as a business and 
not at all to give to employes in hazardous 
work a remedy, whether this be given to 
other employes of these masters or not. 
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The statute says “every common carrier 
shall be liable to any of its employes wheth- 
er injured by negligence of its other ser- 
vants or from defects in machinery.” It 
seems difficult to state more clearly legis- 
lative intent regarding employes of all class- 
es and kinds of business in which they 
are employed. It seems like sophistication 
to spell out of the statute separability in 
legislative intent. Courts, while inclined to 
uphold statutes as constitutional, are not ex- 
pected to ascribe to legislatures a possibil- 
ity in intent, which is merely that and noth- 
ing more. It ought to have some reasonable 
probability of existence. 








NOTES OF IMPORTANT DECISIONS. 





CONTRACT—ACT OF GOD EXCUSING 
NON-PERFORMANCE.—In Berg v. Erickson, 
234 Fed. 817, decided by Eighth Circuit Court 
of Appeals, it is held that while an act of 
God excuses non-performance of a duty im- 
posed by law, this rule is not generally ap- 
plicable to a duty imposed by contract, except 
in a few special cases, as for example, where 
there is an agreement to deliver a_ specific 
thing. 

Applying this rule in regard to contracts, it 
was ruled, that where a resident of Kansas 
agreed to furnish pasture and good grass for 
a herd of cattle on a particular pasture for 
a season and an unprecedented drought, that 
is, unprecedented in its severity, prevented the 
carrying out of the contract, he was not ex- 
cused for non-performance—the contract con- 
stituting a guarantee. 

It is said that such contracts are to be con- 
strued according to the surrounding circum- 
stances, but the general rule is that one who 
makes a positive agreement to do a lawful 
act is not excused from performance by a sub- 
sequent impossibility caused by an act of God. 

While we have little doubt this is the gen- 
eral rule, yet the facts show that in this case 
the party who sued for damages for non-per- 
formance did not secure from the other party 
a general agreement to pasture and feed the 
cattle, but he did point out to him the par- 
ticular pasture where the cattle was to be 
placed, and the agreement was that they were 
to be placed. Failure to perform was the re- 








sult of that pasture being practically destroyed 
by an act of God. Such of as it remained was 
used in pasturing the cattle. It should, there- 
fore, seem that this contract not specifically 
guaranteeing the future existence of the pas- 
ture, there was no failure of performance by 
the promissor. There was nothing to show, 
that in the event of an act of God intervening 
to destroy the pasture, there was any obliga- 
tion to transfer the cattle to another pasture. 
In this case the promisee was shown the pas- 
ture and the fact that he was a resident of 
Texas and the promissor a resident of Kansas 
had little to do with the question. 





COURTS — CONSPIRACY TO DEFRAUD 
GOVERNMENT ACTING IN COMMERCIAL 
CAPACITY.—It was ruled by Second Circuit 
Court of Appeals that there was no jurisdic- 
tion in a federal court to prosecute for a con- 
spiracy to defraud the United States where it 
was merely conducting a business enterprise. 
Salas v. United States, 234 Fed. 842. 

This is, we believe, a sound principle, but 
whether it applied to the facts in evidence 
well may be doubted. 

Thus the opinion states: “The theory of the 
United States is that the Panama Railroad 
Company is a governmental department and 
Burke, though on the pay roll and paid by 
that company, was an Officer of the United 
States. The trial judge so held as matter of 
law. The Isthmian Canal Commission was an 
agency of the United States under the super- 


vision of the War Department, having complete | 


control of the building of the canal.” 

So far this presents no reason for saying 
the United States was engaged in a com- 
mercial venture. But the opinion proceeds: 
“The United States was also the owner of the 
whole stock of the railroad company, abso- 
lutely dominating it and solely interested in 
its profits and losses. The government, how- 
ever, continued the original corporate organi- 
zation of the railroad company for its own 
purposes, among others to avoid the restric- 
tions of certain laws of the United States ap- 
plicable to the commission.” 7 

It seems to us, that, conceding this avoid- 
ance to be lawful, this makes but a depart- 
mental detail, which in no way shows an 
abandonment of governmental sovereignty. But 
we quote from the dissenting opinion as fol- 
lows: “The evidence showed a conspiracy to 
divide profits which otherwise would have 
gone and should have gone to the United 
States, if Burke had done his duty. This was 
defrauding the United States, even though 
there was an intermediate party in the form 
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of a corporation representing the United 
States as agent for the government business. 
Burke was also a government officer and 
failed (through the efforts of this conspiracy) 
to do his duty, even though the acts by which 
he directly carried out the conspiracy were 
done in Panama for the agent corporation, 
and while he was a civil employe thereof.” 

This refining as to government sovereignty 
being abandoned, when the whole purpose 
was to obtain a workable way to carry 
out a governmental object, is to stress 
a technicality in favor of one who had no 
legitimate nor ostensible interest in that tech- 
nicality being recognized. In a civil demand 
one might rightly claim the contractual re- 
sponsibility of the Panama Railroad Company. 
A sort of estoppel might be insisted upon. 





COURTS—CONVICTION FOR INFAMOUS 
CRIME IN STATE COURT NO DISQUALIFI- 
CATION OF WITNESS IN FEDERAL 
COURTS.—It was held in Brown v. U. S., 233 
Fed. 353, decided by Sixth Circuit Court of 
Appeals, that a state statute making one in- 
competent as a witness in any court of justice 
in the state, could’ not apply in any case tried 
in a’federal court sitting in that state. 

There is referred to reasoning by Chief Jus- 
tice, Taney in Reid v. U. S., 12 How. 364, 305, 
that until federal legislation is had to declare 
the’ practice under the Judiciary Act of 1789, 
which failed to make any provision. concerning 
the mode of conducting a criminal trial, it was 
the intention of Congress that it must be gov- 
erned by some known and established rule 
supposed to be familiar and well understood in 
such trials. This rule may be thought to re- 
fer. federal courts to the common law. 
Later. it was held in Logan v. U. S., 144 U. 
S. 263, that a judgment of conviction for per- 


jury: in North Carolina would not disqualify 


a@ witness in a trial in Texas in a federal 

court, under the principle that otherwise 

there would be given extraterritorial effect to a 
~ penalty. 

In Spear v. U. S., 144 U. S. 303, a witness 
was held competent in a federal court in a 
State where a pardon by the governor removed 
disability. 

In. the Brown case it is conceded that there 
is no federal statute on the subject, and it is 
also conceded that according to the doctrine 
summarized by Prof. Greenleaf judgment of 
convietion for an infamous crime is effective 
to disqualify a witness and this is a known 
and established rule. 

The question then is whether the Logan 
ease prevents its recognition in a federal 





court in a state where a conviction for an 
infamous crime has been rendered, on the 
theory that such a court is as foreign to the 
state where rendered as a federal court sitting 
in another state. 

It would seem that the Spear case intimates 
that it would not, because a pardon was 
adjudged to restore competency. But the Brown 
case says that in the Spear case “the point 
was not before the court. For Spear’s com- 
petency the court manifestly did not look be- 
yond the fact of the pardon, which the court 
had already held (Boyd v. U. S., 142 U. S. 
450) was sufficient to remove the disability.” 

The Brown case cites many cases to show 
that the government and a state are independ- 
ent political entities, but if the Reid case 
shows that, if there is some rule left yet to 
be supplied by federal statute such as re- 
mained after enactment of the Judiciary Act 
of 1789, the principle stated by Greenleaf 
would apply, this would seem to dispose of all 
inference about independent jurisdictions. We 
have seen that this would not carry over to a 
federal court sitting in another state a pen- 
alty, but then a rule well recognized as a dis- 


‘qualification would be recognized in a federal 


court of the’‘state, where a conviction. of in- 
famous crime was had. The Spear case seems 
very strongly to support this view. 








THE INHERITANCE TAX ON NON- 
RESIDENT ESTATES. 


There is a universal and well-founded 
complaint that the labors of those em- 
ployed in settling estates of decedents hold- 
ing diversified investments become increas- 
ingly difficult and costly as the several 
state legislatures from year to year, inno- 
vate or extend the scope of existing in- 
heritance tax statutes-with intent to reach 
all transfers of property which may be said 
to have its situs in the taxing state. 

Nowadays, perhaps, it is too much to ex- 
pect that law makers, intent upon produc- 
ing adequate revenues for the ever enlarg- 
ing activities of government, ‘should have a 
proper regard for the conservation of those 
resources of wealth upon the continuance 
of which they must rely for future levies ; 
otherwise, the repeated warnings of sound 
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economy and the urgent recommendations 
of those bodies charged with special in- 
vestigation of the subject, would be given 
more heed when they point out the limits, 
beyond which taxation of the transfer of 
property of non-residents within the juris- 
diction, on the ground of situs, may not be 
imposed with wisdom. 


It is not only that the resulting tax is 
burdensome in amount which gives rise to 
dissatisfaction, for in many cases it may be 
less than what ordinarily would be charged 
for the services rendered in its adjustment. 
Complaint is as likely to be -heard on the 
score of annoyance and delay, or often loss 
of market, caused by the necessity for pre- 
paring and filing returns in several jurisdic- 
tions before the release of securities can be 
effected. Nor do the difficulties cease there 
in those states, among them New York, 
where it is required that in the absence of 
a direction in the will to the contrary, the 
foreign, as well as the domiciliary inherit- 
ance taxes paid must be prorated against 
the interest of each beneficiary instead of 
being allowed as a general administration 
expense upon accounting. The resulting 
diminution of legacies, seldom foreseen in 
making specific provision for legatees, often 
defeats the intent of the testator. 

Double Taxation Unsound and Impolitic 
—There is unanimity’ of opinion among 
those who have given the subject consider- 
ation, that the double taxation of the trans- 
fer of property of decedents—here upon 
the theory of domicile and there upon the 
theory of situs—should be avoided as being 
unsound in economics and unsafe as a mat- 
ter of policy. Uniform legislation, provid- 
ing for the levying of inheritance taxes 
upon personal property only by the state of 
the domicile of its former owner, has been 
urged as one course open to accomplish 
relief. Another suggestion of characteris- 
tic merit comes from Professor Seligman 
in a paper appearing recently in The New 
Republic wherein this eminent authority 
advocates the program of a National Inher- 
itance Tax Law, in place of the present 








separate state laws, with the further provi- 
sion that the yield be divided between the 
national government and the states, upon 
a basis of the proportion contributed by 
each state. 


While some movement toward uniform- 
ity of legislation is observable, notably in 


the statutes of Connecticut, Massachusetts, 


Pennsylvania, and, to a limited extent, in 
New York, the mutual jealousies to be 
overcome will not.serve to hasten that con- 
summation. On the contrary, the failure 
of more states to fall into line for uniform- 
ity gives cause for restiveness among some 
of the others which have already adopted 
the principle. For instance, in a recent re- 
port to the legislature, the New York state 
comptroller recommends the complete reim- 
position of the taxes on non-resident es- 
tates. 


It is undeniable that the adoption of eith- 
er of the plans above proposed would serve 
to abate the present nuisance but it occurs 
to make inquiry as to what, if anything, 
can be done meanwhile by way of amelior- 
ation or in encouragement of a disposition 
favoring the readier acceptance of the uni- 
formity plan by those states which continue 
to indulge in the practice of double taxa- 
tion. 


Double Taxation Also Unprofktable—lf 
no attention be given to the effective argu- 
ment used to induce the New York legisla- 
ture to exempt in large part the transfers 
of property of non-residents, i. e., that such 
taxation tended to drive capital and prop- 
erty from the state, more especially in view 


of the high progressive rates of the statute . 


then obtaining, powerful reinforcement is 
at hand in a circumstance which seems to 
have escaped general observation: the fail- 
ure of statutes imposing such taxes, oper- 
ating within legitimate bounds, to produce 
revenues commensurate with the ‘cost of 
collection. Should the resident tax-payers 
of the state which taxes non-residents, be- 
come convinced that the game is not worth 


the candle, it would be, it is believed, at . 
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least one. step toward the adoption of the 
desired uniform legislation. 

In the first place, it is generally under- 
stood that statutes exacting inheritance 
taxes from the transfers of property of both 
residents and non-residents upon the con- 
flicting theories of domicile in the one case 
and situs in the other, nevertheless, in or- 
der to meet constitutional requirements 
must bear equally upon the tax-payer in 
both cases. The exemption of resident es- 
tates and, simultaneously, the taxation of 
the property of non-resident estates, could 
be viewed with no more toleration than dis- 
crimination or disparity in the amount of 
the tax in like cases where both classes of 
estates are subject to assessment. 

Thus, when it is considered that most of 
the statutes now in force in the several 
states in providing for the computation of 
the tax, allow for liberal exemptions and 
fix graded rates (which is the same thing in 
another guise, since the lower are exempted 
from the greater rates of the higher grades ) 
based upon the value of the separate bene- 
ficial interests, it will readily be seen that 
a relatively smaller revenue will accrue 
from non-resident estates. 


Smaller Units in Non-resident Estates— 
The reason for this is that the estate of 
the non-resident, considered as a unit for 
the purpose of the tax, will be only the 
fraction of the whole represented by the ex- 
tent of the property having its situs within 
the jurisdiction, whereas the whole estate 
of the resident will bear the burden as a 
unit. 

In illustration, take the case of a non- 
resident decedent whose total estate is 
valued at $100,000, of which $10,000 rep- 
resents investments in shares of New Jer- 
sey corporations, the whole passing to a 
widow and one child equally ; the New Jer- 
sey statute allows an exemption of $5,000 
to both widow and child, and, therefore, 
the total of exemptions equals the value of 
the property within the jurisdiction and 
there should be no tax. On the other hand, 
an estate of a resident decedent of like 








value passing in like manner would yield 
a tax of $900 under that statute, the ex- 
cess over the exemption of $5,000 to each 
beneficiary amounting to $90,000 being tax- 
able at one per centum (1%). 


The assertion is ventured that the aver- 
age estate will be found to be so diversely 
invested that, allowing for exemptions, 
there should be no tax payable in any state 
outside of the state of domicile particularly 
if the estate is distributable to two or more 
beneficiaries: Even in the estates of very 
rich decedents it will generally happen that 
the fractional part within any state other 
than that of the domicile, will be compara- 
tively small and subject to further reduc- 
tion by the allowance of a proportionate 
part of the debts and administration ex- 
penses and in some jurisdictions the deduc- 
tion im toto of such obligations as may be 
owing. to residents of the taxing state. 


Greater Proportionate Expenses of Col- 
lection—The conclusion is inevitable that 
the taxation of the property of non-resi- 
dents by such statutes, upon the ground of 
situs, results in increasing the number and 
reducing the size of taxable estates with a 
consequent reduction in the amount of tax 
collected and an increase in the cost of col- 
lection, inasmuch as the bulk of the litiga- 
tion and most of the difficulties encounter- 
ed in the administration of such inclusive 
statutes are traceable to the taxation of 
non-residents and relate to questions which 
would never ordinarily arise in the appli- 
cation of the law to estates of resident de- 
cedents. 


The full significance of this fact will be 
realized upon consideration of the recently 
issued joint report of the Chamber of Com- 
merce and the Bar Association of the state 
of New York, in co-operation for the pre- 
vention of unnecessary litigation at the 
source, which is based upon the reported de- 
cisions in Abbott’s New York Digest, from 
which it appears that twenty-five (25) per 
cent of the total litigation concerning taxes 
is attributable to the inheritance tax laws. 





314 


CENTRAL LAW JOURNAL 


‘No. .18 








“Ratio Provisions” Unlawfully Augment 
Tax—As if in recognition of the foregoing, 
several of the states have either incorpo- 
rated in their statutes a “Ratio Provision” 
which serves to render all estates of non- 
residents owning property within their jur- 
isdiction apparently liable to some tax, how- 
ever small, no matter what the proportion- 
ate value of each distributive share of the 
beneficiaries in the property within the tax- 
ing state may be, or, without specific war- 
rant of statute, so administer their laws as 
to produce such a result. 


An example of the statutory provision to 
this effect is found in the New Jersey Act 
at the end of section 12: 


“A tax shall be assessed on the transfer 
of property made subject to tax as afore- 
said, in this state, of a non-resident de- 
cedent, if all or any part of the estate of such 
decedent, wherever situated; shall pass to 
persons or corporations taxable under this 
act, which tax shall bear the same ratio to 
the entire tax which the said estate would 
have been subject to under this act if such 
non-resident decedent had been a resident of 
this state, and all his property, real and 
personal, had been located within this 
state, as such taxable property within this 
state bears to the entire éstate, wherever 
situated; provided, that nothing in this 
clause contained shall apply to any specific 
bequest or devise of any property in this 
state.” 


Applying this provision to the supposi- 
titious estate given above in_ illustration, 
where the total estate of the non-resident 
decedent is valued at $100,000, of which 
$10,000 represented investment in shares 
of New Jersey corporations, the whole es- 
tate passing to a widow and one child equal- 
ly and the statutory exemptions being $5,000 
to each, it will be found upon computa- 
tion that the non-resident estate would be 
required to pay a tax of $90 upon the trans- 
fer of the property having its situs in New 
Jersey, instead of being exempt under what 
has been stated and would seem to be a 
proper construction of the statute, if that 
claim may be made without presumption in 
the absence of a decided case in that juris- 





diction. The incorporators of the ‘Ratio 
Provision,” it may not be gainsaid, disre- 
garded the constitutional requirements of 
according parity of exemptions to non-resi- 
dents as to residents inasmuch as the func- 
tion of the Ratio Provision above quoted is 
not only to prorate the tax but in effect to 
prorate the exemptions, so that the widow 
and child of the non-resident decedent are 
allowed exemptions only of $500 instead 
of the $5,000 exemptions accorded to the 
widow and child of the resident decedent. 

In other jurisdictions the same result is 
obtained in the absence of statute, by the 
procedure adopted by taxing authorities in 
the course of computation. _ 


Process of computation Results in Exces- 
sive Tax—Prior to the decisions of Attor- 
ney-General v. Barney,’ the Massachusetts 
taxing officials administered their statute so 
as to produce a like proration and when the 
practice was questioned the only defense 
that could be offered was that the practice 
had been so long indulged in that it was 
protected by prescription. In condemnation 
the court says: 


“The word ‘estate’ in the connection in 
which it is used means, and can only: mean, 
property in this commonwealth.. It neces- 
sarily follows that in determining whether 
‘a bequest, devise or distributive share’ is 
or is not exempt the tax commissioner has 
no right to take into account the amount.re- 
ceived by the devisees or distributees from 
property situated in another state or coun- 
try. To do so would be to tax the devisee 
or distribute indirectly for such property 
to an amount equal to the amount of the 
exemption here, and would be contrary to 
the principle on which the legacy and suc- 
cession tax is based, which is that it is ‘an 
excise tax upon the privilege of passing title 
to property on the death of its. owner.’ 
Kingsbury v. Chapin, 196 Mass. 533, 537. 
In order to be valid the tax must be levied 
by the authority that confers the privilege 
upon property which passes by virtue of the 
privilege. * * * (Our italics.) In the 
present case we discover no such ambiguity 
in the meaning of the statute as to justify 
as an aid to construction, a resort to the 


(1) 211 Mass. 134. 
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practice of the officers charged with its 
execution, even if we assume that the prac- 
tice had been sufficiently long continued to 
render it otherwise admissible.” 

The language of the opinion, above 
quoted, to the éffect that to be valid the tax 
must be levied by the authority that confers 
the privilege upon property which passes by 
virtue of the privilege, brings to mind an- 
other practice which has become prevalent 
in various states. Strange as it may seem, 
claims for taxes are now enforced upon the 
transfer of property of non-resident de- 
cedents which has no situs at all within the 
taxing state! 


Illegal Taxation of Property Outside the 
State—Reference is had particularly to the 
statutes of New York, Illinois and Wiscon- 
sin. The New York statute still provides 
for a tax. (Italics not in statute) : 


“When the transfer is by will or intestate 
law, of tangible property within the state 
or of any intangible property, if evidenced 
by or consisting of shares of stock, bonds, 
notes or other evidences of interest in any 
corporation, joint stock company or associa- 
tion wherever incorporated or organized, 
except a corporation, foreign or domestic, 
or joint stock company or association con- 
stituting, being or in the nature of a mon- 
eyed corporation, a railroad or transpor- 
tation corporation, or a public service or 


manufacturing corporation as defined and‘ 


classified by the laws of this state, and the 
property represented by such shares of 
stock, bonds, notes or other evidences of 
interest consists of real property which is 
located wholly or partly, within the state of 
New York, or of an interest in any part- 
nership business conducted wholly or part- 
ly, within the state of New York, in such 
proportion as the value of the real prop- 
erty of such corporation, joint stock com- 
‘ pany or association, or as the value of the 
entire property of such partnership located 
in the state of New York, bears to the 
value of the entire property of such corpo- 
ration, joint stock company or association 
or partnership, and the decedent was a non- 
resident of the state at the time of his 
death,”? 


Wisconsin Also Taxes Property Beyond 
Jurisdiction—The Wisconsin statute is not 


(2) Subdivision 2, 
of the Tax Law. 


Section 220 of Article 10 





quite so definite as that of New York but is 
more comprehensive in its inferences and 
more extensive in its claims for taxes upon 
the transfer of property beyond its jurisdic- 
tion. 


Section 1087 of the Inheritance Tax Law, 
paragraph I, subdivision 2, provides for a 
tax: 


“Non-residents’ property within state. 2 
When a transfer is by will or intestate law, 
of property within the state or within its 
jurisdiction and the decedent was a non- 
resident of the state at the time of his 
death.” 


Paragraph II of the act, subdivisions 2, 3 
and 4, read in part as follows: 


“Transfer of stock by foreign executors. 
Section 1087-11. 1. If a foreign executor, 
administrator, or trustee shall assign or 
transfer any stock or obligations in this 
state standing in the name of a decedent 
or in trust for a decedent, liable to any such 
tax, the tax shall be paid to the treasurer of 
the proper county or the state treasurer on 
the transfer thereof. 

“Non-resident decedent; notice of trans- 
fer; order of court. 2. No safe deposit 
company, bank, or other institution, person 
or persons, holding securities or assets of a 
non-resident decedent, nor any foreign or 
domestic corporation doing business within 
this state in which a non-resident decedent 
held stock at his decease, shall deliver or 
transfer the same to the executors, admin- 
istrators or legal representatives of said de- 
cedent, or upon their order or request, un- 
less notice of the time and place of such 
intended transfer be served, etc., nor any 
foreign or domestic corporation, deliver or 
transfer any securities or assets of the es- 
tate of a non-resident decedent without re- 
taining a sufficient portion, etc., etc.” 

“Corporate property to be apportioned. 
3. Where stocks, bonds, mortgages, or other 
securities of corporations organized under 
the laws of this state or of foreign corpora- 
tions owning property or doing business in 
this state shall have been transferred by a 
non-resident decedent, the tax shall be upon 
such proportion of the value thereof as the 
property of such corporation in this state 
bears to the total property of the corpora- 
tion issuing such stocks, bonds, mortgages, 
or other securities.’”* 


(3) Ch. 763, S. I. 1913. 
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4. “Holding. company; apportionment. 
If any stocks, bonds, mortgages, or other 
securities of a holding company or other 
corporation are based upon or represent in 
whole or in part the value of any stocks, 
bonds, mortgages, or other securities of a 
Wisconsin corporation or a corporation 
owning property in this state, either direct- 
ly or indirectly, the transfer of the stocks, 
bonds, mortgages, or other securities of such 
holding company or other corporation shall 
be subject to the inheritance tax in the 
proportion which the Wisconsin property 
bears to the total property represented by 
or subject to the total stocks, bonds, mort- 
gages, or other securities of which those 
so transferred are a part.”* 


Illinois One of the Chief Offenders—The 
Illinois statute contains nothing on its face 
to indicate that taxation of property out- 
side the state is contemplated but neverthe- 
less a tax is exacted upon the transfer of 
property beyond the jurisdiction in the 
course of adjustment of the tax upon the 
transfer of property which is properly tax- 
able as being within the state. 


Messrs. Blakemore & Bancroft, in their 
work on Inheritance Taxes® say, in rela- 
tion to the Illinois statute: 


“The exemptions apply to the individual 
shares, not to the estate as a whole. The 
exemption of $20,000 is the most liberal 
given to direct heirs in any state. 

: * * * * *k * 


“TIlinois is taxing stock, owned by non- 
residents, of foreign corporations that own 
property in Illinois. We are informed by 
the tax authorities ‘that it depends upon the 
conditions under which the property is held 
here as to whether a claim would be made.’ 
We have yet to learn, however, of any con- 
dition under which such stock would not be 
taxed. 


“There seems to be more complaint made 
against the treatment of non-resident estates 
by Illinois than in the case of any other of 
the states, not even excepting New York. 
It refuses to apportion the tax on such 
etacks as Illinois Central, organized under 
the laws of Illinois, and extending through 
several other states, while at the same time 
insisting on the apportionment of such 
stocks as Rock Island, which are incor- 


(4) Ch. 763, S. 1, 1913; italics not in statute. 
(5) First edition, pp. 404-405. 





porated in other states but have some of 
their line in Illinois. 


“Qn this subject the inheritance tax at- 
torney for Illinois says: “The rates of tax- 
ation in New York, New Jersey and all 
other Eastern states, as well as all states 
in the union which have inheritance tax 
laws, embody rates of taxation greatly in 
excess of those provided in the inheritance 
tax laws of this state. The exemptions pro- 
vided by our law are so large and liberal 
that 90 per cent at least of all of the securi- 
ties transferred (owned at death by non- 
resident decedent) are not taxable at all.’” 


The confession of the Illinois Inheritance 
Tax attorney would seem to be corrobora- 
tive of the present writer’s assertion that 
the effect of the individual exemptions ac- 
corded to non-resident estates is likely to 
relieve them of the tax entirely. The per- 
centage of securities transferred free from 
the claim of taxes in the state of Illinois, 
might easily rise to 100 per cent if taxa- 
tion under that statute were confined to 
property actually having its situs in the 
state. 


Expression of Opinion by Courts of 
Massachusetts—The practice of imposing 
taxes upon the transfer of shares of stock 
in foreign corporations upon the basis of 
the situs of property of the corporations 
within the taxing state, in the case of non- 
resident decedents, has not yet been ques- 
tioned in any case decided by the courts 
of those juridictions imposing such 
taxes so far as can be learned but 
when the question shall be di- 
rectly presented the result is presaged by 
the decision of the Supreme Judicial Court 


of Massachusetts in Welch v. Burrill. In /* 


that case the representatives of the deced- 
ent, who was a resident of Massachusetts, 
paid the tax demanded by the state of Mich- 
igan, under a statute similar to that of 
Wisconsin, upon the transfer of shares of 
stock in a company organized in Wiscon- 
sin and then claimed that such payment 
should be allowed in abatement of the 
Massachusetts tax, as provided by the dom- 


(6) 111 N. E. Rep. 774. 
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iciliary statute. In disallowing their claim 


the court says: 


“So far as jurisdiction to tax is concern- 
ed, the question whether the property was 
legally subject to a similar tax in another 
state is one to be decided by the courts of 
this commonwealth if it has not been de- 


cided by the Supreme Court of the United 


States. 

“Jurisdiction for the purpose of imposing 
a succession tax exists only when the exer- 
cise of some essential incident in the trans- 
fer of the title depends for its legality upon 
the law of the state levying the tax. (Citing 
cases.) Situs of the shares of stock within 
the taxing state is the foundation of juris- 
diction to tax. That situs ordinarily can be 
only at the domicile of the owner or at the 
domicile of the corporation. (Citing cases.) 
Doubtless shares of stock have a situs suf- 
ficient to justify the imposition of a succes- 
sion tax both at the domicile of the owner 
of the stock and at the domicile of the cor- 
poration. Moody v. Shaw (173 Mass. 375, 
53 N. E. 891). It commonly has been sup- 
posed that the certificate of stock in a cor- 
poration can have no independent situs, de- 
pendent upon its physical location, apart 
from the domicile of the corporation or of 
the owner. As a general proposition in the 
absence of special circumstances, that has 
been decided in this commonwealth. (Citing 
cases.) If, possibly, in some jurisdiction or 
for some purposes, or by express statute, it 
may be where the certificate of stock is 
physically (citing cases) that does not help 
in the present case. Where none of these 
elements are found, there can be no situs 
for purposes of a succession tax. Jurisdic- 
tion is a matter of power over the particular 
res or subject. Lamar v. U. S. (240 U. S. 
60, 64; 36 Sup. Ct. 255, 60 L. Ed. —). 
The opportunity to exert mere physical 
force over other property of the estate of a 
decedent of course is no warrant for the 
collection out of it of an alleged tax on 
property over which it has no taxing juris- 
diction. (Italics not in decision.) 

“None of the certificates of stock here 
in question appear to have been physically 
in Michigan. Naturally they would be at 
the domicile of the owner in Massachusetts. 
The situs of intangible personal property 
follows the person of the owner ordinarily. 
Bellows Falls Power Company v. Com. 
(222 Mass. 51, 57, 60; 109 N. E. 891). 
There is nothing to indicate that the state 
of Michigan claimed jurisdiction because of 
the physical presence of the certificate in 





that state. It did not have jurisdiction over 
the shares because of the residence of the 
owner. Confessedly that was in Massachu- 
setts. 


“These are the general principles accord- 
ing to which the rights of the parties are 
governed. It remains to apply them to the 
two kinds of stock. First, as to the shares 
of stock in the Chicago, Milwaukee & St. 
Paul Railway Company; That was organ- 
ized as a corporation solely under the laws 
of Wisconsin, owing no corporate existence 
to the laws of Michigan but simply having 
some of its tracks and property within the 
territory of Michigan. Therefore, the state 
of Michigan had no jurisdiction over the 
certificdtes or shares of stock founded on 
jurisdiction over the corporation itself as 
its creature, because the corporation was 
not established under its laws and owed no 
allegiance to Michigan as its domiciliary 
state. The state of its domicile is Wiscon- 
sin, under whose laws alone it was organ- 
ized. Therefore, jurisdiction cannot rest on 
that element as in Greves v. Shaw (173 
Mass. 205, 53 N. E. 372). The circum- 
stances that there is property of the corpo- 
ration in Michigan does not confer jurisdic- 
tion upon that state to impose a tax on the 
succession to the shares of stock of the cor- 
poration. That property does not in any 
direct sense belong to the shareholders. The 
full and complete legal title to it is in the 
corporation. It is impossible to predicate 
jurisdiction over non-resident shareholders 
in a foreign corporation merely upon the 
physical presence of property belonging to 
that corporation within the territory of a 
state. It is not necessary to discuss whether 
in any conceivable case subjection to state 
jurisdiction in this respect might be exacted 
as a condition for doing domestic business 
by a foreign corporation within a state, be- 
cause nothing of that sort appears in the 
case at bar. The succession to the shares 
of stock owned by and passing to a resident 
of Massachusetts in the Wisconsin corpora- 
tion does not depend in any degree upon 
the legal or moral support of the laws of 
Michigan. Hence that state has no juris- 
diction to impose a tax upon such succes- 
sion. The privilege or commodity of pass- 
ing title to the stock is the thing which 
is taxed. That requires no sanction of the 
laws of Michigan for its complete and ef- 
fective legal transition from ancestor to 
heir or testator to legatee.” 


Advisability of Co-operation Upon the 
Part of Taxpayers—That so many states re- 
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sort to these and other devices for swelling 
the revenues from non-resident estates, ar- 
gues for their necessity to justify the ex- 
penses incident to collection, for, without 
such factitious aids, the unprofitableness of 
such statutes would soon become apparent. 
The persistence of such practices without 
challenge can be accounted for only by the 
fact that what is everybody’s business is 
nobody’s business. No one estate is in- 
clined to hold the bag, as the saying goes, 
for all the other estates that would reap the 
benefit of a successful contest of these pre- 
tensions so evidently contrary to elementary 
legal principles. 

Nor is it likely that the amount of tax 
involved in any single estate would be suf- 
ficient to warrant resistance although the 
aggregate of taxes so collected under the 
guise of statute amounts to vast sums an- 
nually. 

If concerted action on the part of a suf- 
ficient number of those estates affected 
could be undertaken successfully, the state 
now enriched through invalid statutes and 
pernicious methods of procedure, would be 
confined to the proper sphere within which 
payment of such taxes may be enforced, and 
it is submitted that the realization that mul- 
tiform statutes, so relegated, are not ef- 
fective revenue producers, operating upon 
‘ the estates of non-residents, would soon 
prove a prepotent incentive to the adoption 
of the desired uniform legislation. 

Joserpn F. McC roy. 

New York City. 








DAMAGES—PROXIMATE CAUSE, 





RAMLOW v. MOON LAKE ICE CO., et al. 





Supreme Court of Michigan. July 21, 1916. 





158 N. W. 1027. 





Where a servant was injured while attempt- 
ing to remove a burr from the axle of one of 
his employer’s wagons, sustaining a severe frac- 
ture of two bones in his right leg just above the 
ankle, and two days later suffered an attack of 
delirium tremens and later died, the fact that 





his system had been so weakened by his intem- 
perate habits in the use of liquors that he was 
unable to withstand the effects of the injury did 
not shift the proximate cause of death from 
his injury to his intemperate habit. 





BIRD, J. William Ramlow, husband of 
claimant, was an employe of the defendant 
Moon Lake Ice Company, of Grand Rapids. 
On June 3, 1914, while attempting to remove 
a burr from the axle of one of the company’s 
wagons, he slipped and fell, causing a severe 
fracture of two bones in his right leg just 
above the ankle. He was removed to the hos- 
pital where the fracture was reduced and he 
was placed in bed. There was nothing unusual 
about his condition until the evening of June 
5th, when he suffered an attack of delirium 
tremens, and died on the following morning. 
Application was made by the widow for an al- 
lowance, and the same was granted at the rate 
of $6.40 a week for 300 weeks. 


(1) 1. Counsel for the ice and insurance 
companies contend that the award should not 
have been made, for the reason that the testi- 
mony shows that the attack of delirium tre- 
mens, and not the injury, was the proximate 
cause of his death. The record contains the 
testimony of four physicians, who appeared 
to be qualified to speak on such matters, and 
they gave it as their opinion that the attack 
of delirium tremens was caused by the in- 
jury; further, that it was not unusual for de- 
lirium tremens to develop about 60 hours after 
an injury, when the secondary shock sets in 
with patients who had been in the habit of 
using alcoholic liquors. Two physicians who 
testified for the defendants disagreed with this 
view, but the record, taken as a whole, is 
very persuasive that the deceased would not 
have developed delirium tremens when he did, 
had it not been for the injury and the shock 
which followed it. The fact that his system 
had been so weakened by his intemperate 
habit that it was unable to withstand the ef- 
fects of the injury does not thereby shift the 
proximate cause of death from his injury to 
his intemperate habit. McCahill v. N. Y. 
Transportation Co., 201 N. Y. 221, 94 N. E. 616, 
48 L. R. A. (N. S.) 131, Ann. Cas. 1912A, 961. 
It is said by counsel that this case is similar 
to that of McCoy v. Michigan Screw Company, 
180 Mich. 454, 147 N. W. 573, L. R. A.’ 1916A, 
323. The cases are dissimilar in the material 
respect that in the case cited the claimant by 
his own act, after receiving the injury, com- 
municated gonorrheal germs to his eye by 
rubbing it, in consequence of which he lost the 
use of it. It was clearly his own act after 
the injury which caused the loss of his eye. 
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We are of the opinion that the finding of the 


board upon this question should not be dis- 
turbed. 

(2,3) 2. A further contention is made that 
the conduct of Ramlow was unreasonable, 
amounting to willful and intentional miscon- 
duct within the meaning of section 2, part 2, 
of the Compensation Act (Pub. Acts Extra 
Sess. 1912, No. 10). This is based upon the 
claim that deceased, when asked by his at- 
tending physician if he was an alcoholic, re- 
plied that he was not; that, had he answered 
truthfully that he was, the treatment would 
have been different, and the attack might have 
been averted. Touching the habit of deceased 
in this respect, his foreman testified that he 
had known the deceased for 23 years, and that 
he had worked with him off and on for about 
16 years, and that the deceased “used to take 
a drink once in a while, and sometimes quite 
often,” but that “he never saw him in a state 
when he thought he had been drinking while 
on duty, and that his drinking did not inter- 
fere with his work, and that during the 16 
years he had known him he had not known 
him as a drinking man.” There is nothing in 
the record to show that the deceased under- 
stood to what extent a person must be addicted 
to the use of intoxicating liquors to become an 
alcoholic, neither is there anything to show 
that he knew that the question propounded 
had any bearing upon the treatment of his in- 
jury. We cannot say as a matter of law that 
the record discloses any willful or intentional 
misconduct concerning his answer to the doc- 
tor’s question. The extent to which he was 
addicted to the use of intoxicating liquors 
was a question of fact, and, the same having 
been determined by the board, it is not with- 
in our power to review it. Bayne v. Storage 
& Cartage Co., 181 Mich. 378, 148 N. W. 412; 
Redfield v. Insurance Co., 183 Mich. 633, 150 
N. W. 362. 

The award must be affirmed. 


‘Note.—Existing Disease or Condition of Party 
Injured as Reducing Recovery.—It seems well 
settled that neither in a prosecution for murder 
nor as a defense in a civil action for death is the 
previous debilitated condition of deceased and the 
probability or even certainty of his early death 
any defense. Com. v. Fox, 7 Gray 585; State 
v. Smith, 73 Iowa 32, 41, 34 N. W. 507; 1 Hale’s 
Pleas of ‘the Crown 428; McCahill v. N. Y. 
Transfer Co., 201 N. Y. 221, 94 N. E. 616, 48 
Ly: R.A. (N. S.): sa2;. 1. & ‘NLR. Co., 83 Ala. 
376, 382, 3 So. 902, 9 Am. Neg. Cas. 5. In the 
McCahill case, however, it was said: “It is easily 
seen, that the probability of a later death from 
existing causes for which a defendant was not 
responsible would probably be an important ele- 
ment in fixing damages, but it is not a defense.” 
But in a case where delirium tremens ensued it 
was said: “No presumption can be indulged in 





for the benefit of a wrongdoer that delirium 
tremens would have occurred” but for the wrong. 
Montgomery & E. R. Co. y. Mallette, 92 Ala. 200, 
9 So. 363. 

In Driess y. Frederick, 73 Tex. 460, 11 S. W. 
493, it was said as to an action for damages in 
the rebreaking of one’s leg: “The damages which 
appellee was entitled to recover were the dam- 
ages resulting to himself conditioned as he was 
at the time of the injury, and not such damages 
as ‘he might have been entitled to had his condi- 
tion been different.” 

It has been held that evidence offered by de- 
fendant of a previous injury wherein plaintiff 
suffered symptoms similar to those following 
the injury for which he was suing was competent 
“for it tended more or less directly to show that 
the physical condition under which he suffered 
might have been due to something other than 
defendant’s negligence.” Wheeler v. Milner, 137 
Wis. 26, 118 N. W. 187. This does not say the 
evidence would have been competent to show 
suffering ought to be apportioned, but it would 
seem logical thus to say. 

In City of Moultrie v. Cook, 11 Ga. App. 640, 
75 S. E. 991, it was ruled that a jury may reach 
a result as to probable duration of life from the 
evidence as to age, health, extent of injury, 
physical condition, habits, etc., of a particular per- 
son. This case is supported by S. F. & W. Ry. v. 
Stewart, 71 Ga. 446, which held that life expec- 
tancy could be judged from a man’s prior health 
and his habits, along with other data. 

In Watson v. Rinderknect, 82 Minn. 235, 84 
N. W. 798, evidence of prior injuries to plaintiff 
was introduced. It was said: “The burden was 
upon plaintiff to prove such injuries as were the 
direct and proximate result of defendant’s acts, 
and in doing this it was proper to show in what 
respect and to what extent his present condition 
could be attributed to (the present injury) and 
what could be more properly established as the 
result of his army experience. * * * The defend- 
ant could not be held to respond for injuries 
arising out of other causes.” This case was re- 
versed, however, because while defendant was 
allowed to prove plaintiff’s prior condition, plain- 
tiff was prohibited from showing how this prior 
condition was aggravated by defendant. That 
damages from aggravation of prior injury may be 
recovered for seems well established. Ought not 
its correlative to be true? 

In Rock Island v. Storkey, 189 Ill. 515, 59 N. 
E. 971, where a city was sued for injury from 
a fall on a defective sidewalk, there was no in- 
struction regarding aggravation of previous con- 
ditions, acknowledged to exist. The court said: 
“If prior to the injury, plaintiff had diseases 
which were aggravated by the fall, she might 
recover from the defendant, but its liability would 
be measured by the damages which were the 
natural and proximate result of its negligence. 
The evidence tended to show something more 
than a mere latent tendency to particular diseases, 
and if there was an aggravation of the existing 
diseases, the city would only be liable for what 
resulted from the fall.” 

In Pomroy v. Boston & A. R. Co., 102 Me. 
407, 67 Atl. 561, a verdict for damages was re- 
duced upon reasoning as follows: “We think it 
conclusively shown by the testimony of the 
medical experts * * * that she had been pre- 
viously suffering from a complication of physical 
troubles which would account partially at least 
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for the pain, nausea and nervous condition to 
which she is subject. It appears after careful 
analysis of the evidence that the jury must have 
estimated the damages upon the assumption that 
the plaintiff had, previous to the accident, always 
been in perfect health. While it is difficult to 
apportion suffering or disability as between dis- 
tinct contributing causes, this is necessary when 
compensation is to be computed, and it should 
be done with a just consideration of the rights 
of the parties.” 

In Chicago, R. I. & G. R. Co. v. Groner, 51 
Tex. Civ. App. 65, 111 S. W. 667, it was held 
that while defendant could not escape liability 
altogether for merely hastening a death, yet the 
amount of recovery would be less. 

In Meekins v. Norfolk & S. R. Co., 134 N. C. 
217, 46 S. E. 493, it was said: “The evidence 
tending to show that the intestate would in any 
event have died in a short time from natural 
causes was competent upon the issue of dam- 
ages, but utterly immaterial on that of negli- 
gence.” 

From these cases and they might be extended 
very greatly, it would appear, that while a weak 
physical condition or a condition from previous 
injury might sometimes enhance damages from 
aggravation, yet also it might be shown in reduc- 
tion of damages—always thus it may be said 
where the suit is for a death. 








ITEMS OF PROFESSIONAL 
INTEREST. 


BAR ASSOCIATION MEETINGS—WHEN AND 
WHERE TO BE HELD. 





Maine—January 10, 1917. 

Nebraska—Omaha, December 29 and 30, 1916. 
Nevada—Reno, November 17 and 18, 1916. 
Oregon—Portland, November 21, 1916. 





JETSAM AND FLOTSAM. 





“THE TWELVE MEN,” 





Mr. Chesterton’s paper on “The Twelve Men” 


included among “Tremendous Trifles” contains 
its full share of striking half truth and bold 
paradox. It, however, reaches substantially the 
same reason that lawyers themselves give for 
the retention of trial by jury. The essay is in- 
deed quite characteristic of Mr. Chesterton as 
a “social entertainer” with occasional flashes 
of clear insight. This is his conclusion of the 
matter: 

“The Fabian argument of the expert, that 
the man who is trained should be the man who 
is trusted, would be absolutely unanswerable if 
it were really true that a man who studied a 
thing and practiced it every day went on seeing 
more and more of its significance. But he does 





not. He goes on seeing less and less of its 
significance. In the same way, alas! we all go 
on every day, unless we are continually goad- 
ing ourselves into gratitude and humility, see- 
ing less and less of the significance of the sky 
or the stones. 


Now, it is a terrible business to mark a man 
out for the vengeance of men. But it is a 
thing to which a man can grow accustomed, as 
he can to other terrible things; he can even 
grow accustomed to the sun. And the horrible 
thing about all legal officials, even the best, 
about all judges, magistrates, barristers, detec- 
tives and policemen, is not that they are wicked 
(some of them are good), not that they are 
stupid (several of them are quite intelligent) ; 
it is simply that they have got used to it. 

Strictly they do not see the prisoner in the 
dock; ail they see is the usual man in the usual 
place. They do not see the awful court of judg- 
ment; they only see their own workshop. There- 
fore, the instinct of Christian civilization has 
most wisely declared that into their judgments 
there shall upon every occasion be infused fresh 
bloced and fresh thoughts from the streets. Men 
shall come in who can see the court and the 
crowd, and coarse faces of the policemen and 
the professional criminals, the wasted’ faces of 
the wastrels, the unreal faces of the gesticulat- 
ing counsel, and see it all as one sees a new 
picture or a ballet hitherto unvisited. 

Our civilization has decided, and very justly 
decided, that determining the guilt or innocence 
of men is a thing too important to be trusted 
to trained men. It wishes for light upon that 
awful matter; it asks men who know no more 
law than I know, but who can feel the things 
that I felt in the jury box. When it wants a 
library catalogued, or the solar system discov- 
ered, or any trifle of that kind, it uses up its 
specialists. But when it wishes anything done 
which is really serious, it collects twelve of 
the ordinary men standing around.” 

It would, of course, be easy to pick flaws in 
the logic. Indeed, it is scatcely a question of 
flaws. The reasoning, as distinguished from 
the final reason, is opposed to universal experi- 
ence. The general proposition that because fa- 
miliarity and routine tend to blunt impres- 
sionability “trained” men go on seeing less and 
less of the significance of their subjects is 
valid only in topsy-turvy land. 

Judges and lawyers are trained to know the 
law and present the facts, but not to determine 
the facts—except in so far as liberal education 
and wide experience would fit them for such 
task in common with the rest of mankind. We 
much doubt whether the fact that “they have 
got used to it” renders members of the pro- 
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fession on the bench or off of it callous to 
suffering or insensitive to the merits of each 
new case. Lawyers who approve the jury sys- 
tem believe quite as much as does Mr. Chester- 
ton that the facts in certain classes of cases 
ought to be determined by—in his sense—un- 
trained men, that is, by average representatives 
of a democratic community. 

Probably the majority of lawyers will con- 
cur in the view that the facts ought to be tried 
by men “who can feel the things I feel in the 
jury box.” While passion, prejudice or any 
strong emotion is fatal, it is from the composite 
attitude of the community and not from the 
sentiment of any one class of men that the 
trial of guilt or innocence should be approached. 
Many will go even further and, while not be- 
lieving that jurors should expressly be made 
judges of the law as well as the facts, will ad- 
mit that indulgence of sane and temperate feel- 
ing in the jury box, notwithstanding the letter 
of the law or the strict logic of the facts, 
conduces to substantial justice and makes trial 
by jury a practically satisfactory institution. 

Mr. Chesterton is speaking particularly of 
criminal trials, but the same argument applies 
on the civil side. Very many civil cases con- 
clude, leaving counsel on both sides in a state 
of surprise. The clients, although not intending 
to suppress the truth or to falsify, were igno- 
rant of the whole truth, or they unconsciously 
colored it. No matter how frankly a party 
discloses the facts from his point of view, it 
is impossible to anticipate the counter facts 
and the appearance of the case as a whole after 
they have been stated from the other party’s 
point of view. Quite commonly the merits and 
demerits of both sides, if not substantially. 
equal, at least call for a common sense resultant 
as a verdict. And for arbitrating, not cases of 
scientific technicality or special business com- 
plexity, but business and social affairs, into 
which the human element largely enters, the ap- 
propriate tribunal is “The Twelve Men.”—New 
York Law Journal. 


NOTE—Mr. Chesterton, the noted English au- 
thor, is always orginal. It is not true that our 
civilization wishes to avoid the trusting of an 
important thing to trained men. Our equity 
system trusts to trained men very important 
things and questions calling for expert or ac- 
countant knowledge are trusted to trained men. 
The question of guilt or innocence demands the 
application of the composite knowledge of a 
body of men moving in the same circle as one 
accused of crime. A jury is not of untrained 
men, but only of men untrained as specialists. 
They are trained in enlightened experience with 
no probability of bias, and a consensus of view 
arrived at by “twelve men” must be thought to 
put aside personal idiosyncrasies. The law for 
a jury of twelve men in a criminal case is not 
so much in favor of individually trained men 
as that it seeks the experience of many men 
without particular bias, on the theory that upon 
what they agree is the resultant of common 


sense. EDITOR. 





HUMOR OF THE LAW. 





The victim of an accident glanced thought- 
fully at the caller’s card. 

“I guess you’re what they call an ambulance 
chaser ain’t you?” demanded the injured one. 

“That’s rather a harsh name, old man,” re- 
plied the lawyer, blandly. ‘“‘Why not call me a 
settlement worker?” 





“Well, how did you come out with your jury 
duty?” 

“I don’t like it,” confessed Mrs. Wombat. 
“When the lawyer for the plaintiff got through 
I was sure he was right. When the attorney 
for the defendant finished, I felt certain he was 
right. When the judge got through, I didn’t 
know who was right.” 





This little example of Irish wit was related 
at a recent dinner of the Wheel Club: 

A newly-landed son of Erin was gaping along 
a New York street when he chanced to turn in- 
to the office of a lawyer, thinking it was a 
store. He was considerably impressed with the 
fine furnishings, and approaching the only oc- 
cupant of the room, a man busy at a desk, 
asked: 

“Could you tell me what you sell here in this 
fine place?” 

“Certainly,” was the retort, uttered in rather 
an impatient tone. “We sell blockheads.” 

The Irishman looked around and nodded in 
understanding. 

“Sure and you must have a fine trade. I’m 
thinking,” he commented. “You have but one 
lift.” 





To illustrate what he meant by a “tacit un- 
derstanding,” Judge Jacob Trieber, of Little 
Rock, Ark., while hearing the arguments of at- 
torneys in the United Shoe Machinery case in 
the United States District Court, told the fol- 
lowing anecdote: 

“On a recent trip to St. Louis I was dozing 
in the chair car, when suddenly I awakened 
to see a roughly dressed man confronting me. 

“ ‘Shell out,’ he commanded. 

“The man was unarmed and I could see no 
reason why I should comply with his request. 

“Then I happened to look about and saw the 
conductor and every other person in the car 
with their hands in the air. Down at the end 
of the car was a man with a red bandana 
about the lower part of his face and with two 
revolvers leveled in my direction. 

“No word was spoken by this individual, but 
there certainly was a tacit understanding be- 
tween us, and I Shelled out.”—St. Louis Re- 
public. 
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1. Animals—Title to Bees.—Qualified prop- 
erty of owner of swarm of bees, which flies 
from the hive, continues so long as he in per- 
son or by agent can keep them in sight and 
possesses the power to pursue them.—Brown v. 
£ckes, N. Y., 160 N. Y. Sup. 489. 


2. Attermey and Client—Misconduct.—Member 
of bar employed to defend one charged with 
murder, who entered police station where 
clothes worn by deceased were kept by chief of 
police to await trial and took them away in 
manner to avoid detection, suspended from prac- 
tice for 60 days and ordered to pay costs of 
proceedings.—In re Hanson, Utah, 158 Pac. 778. 


3. Bankruptey—Advances.—Where claimant 
made advances to the bankrupt to enable her to 
buy a motor car, and the bankrupt, being un- 
abie to repay the advances, delivered the car 
to claimant, the amount received by claimant 
from the sale of the car should be credited on 
Tt claim.—iIn re Wray, U. S. C. C. A., 233 Fed. 


4.——Creditors.—Where there were more than 
12 creditors, and only one filed an involuntary 
petition, creditors who acquired their claims 
after the filing of the petition cannot, under 
Bankr. Act, §§ 59b, 59d, intervene as petition- 
ing creditors.—In re Kehoe, U. 8S. C. C. A., 233 
Fed. 415. 

5.——Evidence.—Evidence in a contest of a 
claim against the estate of a bankrupt by one 
with whom the bankrupt prior to her marriage 
had maintained illicit relations, held to warrant 
a finding that advances after her marriage were 
not tainted with the illegality of the consider- 
ation.—In re Wray, U. 8S. C. C. A., 233 Fed. 418. 


6.——-Jurisdiction——-Where the trustee of a 
bankrupt corporation had in his possession a 
fund claimed by corporate creditors, and also 
by creditors of an insolvent firm, the bank- 
ruptcy court has exclusive jurisdiction to de- 
cide conflicting claims.—In re Cobb’s Consol. 
Cos., U. S. D. C., 233 Fed. 458. 


7.——Jurisdiction—Where a fund is within 
the jurisdiction of a bankruptcy court, it may 
summarily, and without the plenary suit au- 
thorized by Bankr. Act, §§ 23, 60, adjudicate 





disputed rights thereto.—In re Schmick Handle 
& Lamber Co., U. S. D. C., 233 Fed. 446 


8. Pleading and Practice——Complaint of 
trustee in bankruptcy to set aside as fraudulent 
bankrupt’s deed to his tenant in common of 
his undivided interest, and have plaintiff's inter- 
est set off to him, held good against motion to 


state separately and distinctly what was want-" 


ed of defendants, bankrupt, and trustee.—O’Far- 
rell v. Poston, S. C., 89 S. E. 483. 


9. Preference.—An assignee of a chattel 
mortgage, which constituted a preference 
against other creditors of the mortgagor, who 
became a bankrupt, is liable for value of mort- 
gaged property, possession of which he obtained 
by foreclosure.—Feilbach Co. v.* Russell, U. 8 
Cc. C. A., 233 Fed. 412. 


10. Preference.—Under Bankr. Act, § 57n, a 
ereditor may, after payment by bankrupt has 
been adjudicated a preference, present his 
claim within 60 days, though judgment was ren- 
dered more than a year after adjudication.—In 
re Louis J. Bergdoll Motor Co., U. S. C. C. A., 
233 Fed. 410. 

11. Preference.—One who purchased at 
foreclosure of a chattel mortgage, which was a 
preference, cannot diminish recovery by the 
mortgagor’s trustee in bankruptcy by asserting 
exemptions which might have been asserted by 
the bankrupt.—Feilbach Co. v. Russell, U. 8. 
Cc. C. A., 233 Fed. 412. 

12. Trustee’s Title—Trustee in bankruptcy 
takes rights which bankrupt may have had, 
coupled with those any creditor might have as- 
serted against bankrupt’s property; but third 
persons may assert against the trustees any 
rights which they might have asserted against 
the bankrupt.—In re Hawley Down-Draft Fur- 
nace Co., U. S. mM C., 233 Fed. 451. 

13. Voidable Transfer.—The knowledge of 
a ereditor that payment to him is out of fund 
which, if the debtor became bankrupt, would 
be needed equally by other creditors, renders 
the transfer to him voidable, under Act July 
1, 1898, c. 541, § 60b, where bankruptcy inter- 
venes within four months.—Scheuer v. Katzoff, 
S&S D. C., 233 Fed. 473. 

14. Banks and Banking—Draft.—Where pro- 
duce dealers deposited a draft, representing 
price of peaches sold, with non-negotiable bili 
of lading attached, and the bank credited them 
with the amount, it became indebted to them 
in the amount, and became the owner of the 
draft.—American Nat. Bank v. Warren, N. Y., 
160 N. ¥. Sup. 413. 

15.——Guaranty.—A national bank which pur- 
suant to agreement that debtor will apply ioan 
on indebtedness to bank guarantees payment 
is liable to lender for amount received in exe- 
eution of agreement, though guaranty is be- 
yond its pfowers under National Banking Act.— 
Oklahoma City Nat. Bank v. Ezzard, Okla., 159 
Pac. 267. 

16. Monthly Statements to Depositor.— 
Where depositor, several years after he had 
received his statements and signed receipts, at- 
tacked the balances, claiming that large sums 
had been diverted from his account,’ there 
could be no recovery against a receiver of the 
bank, unless fraud was shown.—Stallo v. Wag- 
ner, U. S. C. C. A., 233 Fed. 379. 

17.—Subscription to Stock.—In suit for 
cancellation of subscription for bank. stock, re- 
covery of purchase money paid, and restoration 
of status for fraudulent representations of di- 
rectors, bank and its officers participating in 
fraud are proper parties.—American Nat. Bank 
v. Armstrong, Ga., 89 S. E. 691. 

18. Bills and Notes—Accommodation.—Where 
one made a note payable to his own order for 
the accommodation of another and indorsed it to 
such other, the maker, in action by such ac- 
commodation holder, may set up failure of con- 
sideration._-First Nat. Bank of Roselle v. Dor- 
vall, N. J., 98 Atl. 476. 

19. Holder in Due Course.—Holder of note 
is presumed to be a bona fide purchaser for 
value, and may maintain suit against original 
maker and payee signing indorsement, “I here- 
by transfer my interest in this note to” an- 
other.—Hurt v. Wiley, Ga., 89 S. E. 494. 


20. Waiver.—Where note stipulated that all 
defenses on ground of any extension of time of 
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waived, the word “any” indi- 
more extensions were con- 
First State 


payment. were 
cates. that one or 
templated.—Pioneer Const. Co. v. 
Bank, Okla., 158 Pac. 894. 


21. Brokers—Abandonment.—Where broker’s 
employe, after first calling purchaser’s atten- 
tion to property, abandoned all effort to get 
purchaser to look at it, and where purchaser 
would not have looked ‘at it or bought it but 
for subsequent independent action, the employe 
was not the procuring cause of the sale.— 
Kinsey v. Barth, Mich., 158 N. W. 872. 


22: Carriers of Goods—Charges.—Charges for 
storing and unloading steel at the terminal are 
part of the transportation charges, which the 
carrier must charge and collect from the own- 
er or consignee, until there is actual delivery, 
in accordance with its tariff schedules filed.— 
In re. Arlington Hotel Co., Del., 98 Atl. 186. 


23. Limitation of Liability—As to inter- 
state shipments, common-law liability of car- 
rier may be limited by special contract fairly 
entered into and not covering losses from neg- 
ligence or misconduct of carrier.—St. Louis & 
S. F. R. Co. v. Akard, Okla., 159 Pac. 344. 


24. Misrouting.—Where a transfer com- 
pany, having agreed to ship goods over a: cer- 
tain route, shipped them over another and they 
were burned, the transfer company is liable 
for the value of the goods without regard to a 
limitation of liability contained in the shipping 
order:—O. K. Transfer & Storage Co. v. Neill, 
Okla. 159 Pac. 272. 

25. Carriers of Passengers—Carriage Beyond 
Station.—Where a conductor, having cause to 
expect that a passenger is ‘asleep at destina- 


tion, fails to awaken him, either willfully or | 


negligently, when he is apparently asleep, the 
road. is liable for:carrying him beyond his desti- 
nation. rigs oy a Atlantic Coast Line 
Co., S., C.,. 89 S. 

26. Ejecion. a= eee | to procure 
an ‘advertised round trip ge 7 ticket, and 
demanding of the conductor he be carried 
to and from destination at Dae Anan rates, was 
not: entitled to passage, and’ hence could not 
reegever damages for his ejection.—Ashe  v. 
Southern Ry.. Co., S. C., 89 S. E.. 482. 

27.—_—_Jerks and Jolts—Where a slowly mov- 
ing. passenger car about to stop was suddenly 
jerked so as to throw plaintiff forward, and 
the -opén car door was loosed from its ‘catch 
by the foree of the jar and injured plaintiff's 
fingers, held, the evidence was sufficient from 
which .to infer A ye oqenes a aree Vv. 
Delaware, L. & W. R. Co., N: Y., 98 Atl. 193. 


28. Transporting Set viewt—_ Where the em- 
ployer, a switch and signal company, installing 
electric signals for a railway, was transporting 
its servant on a gasoline rail car, not as part 
of its employment of cleaning. out battery wells, 
but was transporting him to and froma boarding 
house operated by it, when he _was injured 
through his gang foreman throwing on the 
brakes too sharply, such servant was a “pas- 
rng tet ay v. Union Switch & Signal 

D., 158 N. W. 901. 

29. mp oF opt Warranto.—It is not the 
function of a certiorari to test whether an in- 
cumbent holds an office to which he is not ‘en- 
titled; quo warranto being the proper proceed- 
ing. —Wyeant v. Hackensack Improvement Com- 
mission, N. J., 98 Atl. 477. 

30. Chattel Mortgages—Discharge of Lien.— 
Where a note is past due and unpaid, and has 
been placed in hands of attorney for collec- 
tion, tender of indebtedness exclusive of at- 
torney’s fee stipulated for in note does not 
discharge lien of chattel mortgage securing 
note.—First Nat. Bank of Stigler v. Howard, 
Okla.; 158 Pac, 927. 

31. Commerce—Due Process of Law.—The 
constitutional question whether demurrage tar- 
iff on shipper’s own cars on its own tracks is 
taking property without just conpensation and 
without due process of law is not independent 
of the act to regulate commerce, and therefore 
is to be determined by the Interstate Commerce 
Commission; and the courts have no iurisdic- 
tion to pass on its validity prior to affirmative 
order of the commission thereon.—Northern 
Pac. Ry. Co. v. Carstens Packing Co., Wash., 
158 Pac. 721. 





32. Peddling.—A solicitor for a New York 
house, who sold, out of $66.75 worth of goods, 
but two cans of toilet cream, worth 25 cents 
each, which were in the state of Michigan 
when he made the sale, was guilty of ped- 
dling in a city, contrary to the provisions of 
its ordinance; the sales of the cream not being 
interstate commerce.—People v. Watters, Mich., 
158 N. W. 8665. 


33. Constitutional Law—Foreign Corpora- 
tion.—Service upon a foreign corporation doing 
business within the state by delivering a copy 
of the summons to its secretary within the 
state in a with the provisions of Code 
Civ. Proc. § 432, subd. 1, is not invalid as not 
being due } of law.—Pomeroy v. Hocking 
Valley Ry. Co., N. Y., 113 N. E. 504. 


34. Hazardous Employment.—The business 
of operating railroads is of a peculiarly hazard- 
ous nature, and may be placed by statute in a 
class itself without violating the constitutional 
guaranties of equal protection and uniform op- 
eration of laws. ~ |) v. me a St. P. & 
S. M. Ry. Co., N. D., 158 N. W. 1004. 


35. Impairment of Contract.—Where the 
right to lay electrical conductors under. city 
streets was abandoned by non-user, the city’s 
revocation of such permission did not -impair 
a contract obligation—New. York Electric 
eo fe v. Gaynor, N. Y., 113 N.. E, 519, 218 


36. Impairment of Contract:—The clau'’se 
of the federal constitution which provides that 
no law shall be passed which impairs the ob- 
‘ligation of a contract is not applicable -to- leg- 
islation, within the police -power.—Raymond 
Lumber Co. v. Raymond Light: & Water Co., 
Wash., 159 Pac. 133, 


37. Municipal Indebtedness.—Const.. art.. 13, 
§ 6, as to municipal indebtedness for. water 
supply, must be construed as to the provision 
of ownership as & limitattgn of power’ rather 
‘than a grant, the pu se “of the constitution 
being to declare the Himitations on popular 
power.—Public Service Commission of on- 
tana v. City of Helena, Mont., 159 Pac, 24. 


38. . Corpeorations—Foreign: Corporations.:—. A 
foreign corporation, operating vessels ' on’ ‘the 
Great Lakes, held doing husiness in, the state 
of New York, where vessels plied from a, New 
York port and were there fitted out, ete. so. it 
might be served with process in Ne\ York.— 
Frontier S. S., Co. v. Fraskliin .§ 8. “By 30.,., Thy Bi. 
D. C, 233 Fed, 127. ‘ 


39.——Liabiltiy’ of Stockholder.Tiability ‘of 
stockholder for corporate. debts « aecording. to 
laws of jurisdiction in ‘which business ts trans- 
acted rests upon stockholder’s consent: to. be 
bound. by such laws, inferred from -fact that ‘by 
becoming a stockholder he:has authorized the 
officers to transact business in ‘such’ state.— 
Provident Gold Mining Co. v. Sages Cal.,: 159 
Pac. 155. 

40._—-Service of Process.—That mes foreign 
corporation is conducting the principal -part ‘of 
its business in the state of its incorporation does 
not invalidate service of a civil summons. upon 
an officer thereof within the state where .such 
corporation is conducting some part ofits busi- 
ness.—Pomeroy v. Hocking Valley Ry: Co., N 
Y., 113 N. E. 604. 

41. Covenants—Easement.—Where the owner 
of canal, mill site lots, and water rights by a 
lease demised a perpetual easement to water 
rights, covenanting to keep the canal in re- 
pair, and thereafter assigned his leasehold in- 
terest and right to rentals, the easement and 
covenant to repair run with the land and inure 
to the benefit of the assignee.—Morehouse v. 
Woodruff, N. Y., 113 N. E. 612. 

42. Damages — Mental Suffering. — Where 
plaintiff, who swallowed part of a beverage 
sold by defendant, became sick, it being dis- 
covered that a dead mouse was in the bottle, 
a nonsuit was improper, on the ground that 
plaintiff’s suffering was purely mental, where 
jury might have found that her illness was 
caused by putrefaction of mouse.—Martin v. 
oe Coca-Cola Bottling Ger Ga., 89 S. E. 


43.——_Speculative.—In action for personal in- 
juries, damages because plaintiff had been un- 
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able to keep up her payments upon land pur- 
chased, and so lost the installments al- 
ready paid, were too speculative and remote.— 
= “ae v. Goldberg, Bowen & Co., Cal., 159 
ac. b 


44. Death—Release.—Where employe before 
death voluntarily executed release, discharg- 
ing employer from all liability, his widow 
cannot recover against employer.—Morton v. 
Georgia Ry. & Electric Co., Ga. 89 S. E. 488. 


45. Diveree—Collateral Attack.—A _ divorce 
decree of a foreign state may be collaterally 
attacked for lack of jurisdiction because the 
plaintiff was not then residing within the for- 
eign state, notwithstanding the necessary jur- 
isdictional facts are recited in the record.— 
Steinbroner v. Steinbroner, Cal., 159 Pac. 235. 


46.——-Condonation.—Where, after a husband 
committed adultery, husband and wife talked 
the matter over “like two lovers,” “and every- 
thing was satisfactory and the matter settled,” 
the offense was condoned.—Doe vy. Doe, Utah, 
158 Pac. 781 


47. Fixtures—Removability.—Gas arc lights, 
two elevator motors and connections, and heat- 
ing radiation upon several] floors, which has 
been installed by a tenant, capable of removal 
from premises, were “fixtures” nwng Se the 
former tenant.—Lovett v. “——oa aman- 
Patrick Co., Mich., 158 N. W. 881. 

48. Removability.—Under sie. Laws 1910, 
§ 6590, when one affixes his property to land of 
another writes eement permitting removal, 
the thing elongs to the owner of the 
land. aut oy ~1 Ferguson, Okla., 159 Pac. 306. 

49. Fraud—Representation.—While ordinarily 
statement on which fraud may be predicated 
must be of existing fact, promise made to in- 
duce written contract without intention to per- 
form constitutes fraud.—McLean y. Southwest- 
ern Seeeees Ins. Co. of Oklahoma, Okla., 159 


50. Frauds, tute ef — Consideration. — 
Where plaintiff ned Sargeenes lumber to a con- 


m defendant’s building, an 
agreement b plaintiff to fore os the filing of a 
lien. after e contractor h sconded, was 
sufficient consideration for Uetendent's promise 
to answer for the contractor's debt.—Monroe 
Lumber Co. v. Bezeau, Mich., 158 N. W. 886. 

51. Guardian and Ward — Appointment. — 
Where both parties seeking a year old infant's 
per are of good character, have about the 

ial standing, and the minor has an 
,--. 4 of $12,000 of its own, things are so eyual 
that a relative should be preferred ov ~ — 
ers. urphree v. Henson, Ala., 72 So. 

52. Habeas Corpus—Parties.—In a eor- 
pus for custody oe infant, where defendants 
were the persons intrusted with custody of an 
infant by a bank which had been appointed 
the infant's guardi the non-joinder of the 
bank as panty def t was not a defect of 
which defendants could a eaagacee v. 
Hanson, Ala., 72 So. 43 

53. Kear le Ao Aho oe —Where a wife join- 
ed in will of government homestead to her son 
and received support for years, her homestead 
rights are not violated by equitable provision 
=< ee maintenance, and equity may award pos- 

to son’s heirs on his th, where am- 
pie puovision for her maintenance is made.— 

= ae v. Hague, N. D., 159 N. W. 6. 

Mespitals — Care of Child. — Hospital, 
which permitted four months old child to come 
in contact with steam pipe, causing death, 
while child’s mother was undergoing treatmen 
broke its express contract to receive the ch 
under its care and safeguard him while his 


tractor to 


mother was being treated.—Roche v. St. John’s 


Riverside Hospital, * =o Ny 160 N. Y. Sup. 401. 


55. Husband and ency.—Where de- 
fendant denied her lability ‘or goods sold for 
use in the business conducted by her husb: 
in defendant’s name, held that a sufficient basis 
was laid for declarations by the husband con- 
cerning defendant’s interest, though such dec- 
larations tended to prove ‘his agency.—Lake 
Grocery Co. v. Chiostri, N. D., 158 N. W. 998. 

56.——_Community Property.—An automobile, 
acquired after marriage, is presumptively com- 
munity property, although prior to acquisition 
certain property has been divided between the 





husband and wife under Rem. & Bal. Code, § 
8766.—Marston v. Rue, Wash., 159 Pac. 111. 

57. Injunction—Equity.—Equity will not en- 
join enforcement of ordinance requiring regis- 
tration of automobiles using public streets, in 
absence of allegations showing invasion or de- 
struction of apy aoe | right, franchise, or civil 
right, or other specific ground for jurisdiction 
My sey of Savannah v. Granger, Ga., 89 


58. Insurance—<Accident Insurance.—In an 
action to recover double indemnity provided by 
accident insurance policy for death of insured 
while a passenger on a public conveyance, in- 
sured opprescass a standing car with its doors 
open with intent to board it as a passenger was 
a “passenger.”—-Fay v. Aetna Life Ins. .» Mo, 
187 S. W. 861. 

59. Agency.—Insurance agents having, 
when directed by their company to cancel poli- 
cies, undertaken to do so, cannot, when sued 
for loss from not doing so, deny it was their 
duty to do it.—National Union Fire Ins. Co. of 
Pittsburg v. Dickinson, Wash., 169 Pac. 126. 

60.——Compliance With Stipulations.—Past- 
ing in policy, in space left for property de- 
scription, a sheet left loose at one end, con- 
taining description of property and book war- 
ranty and iron safe and other clauses, held a 
substantial comapligncs with Rev. Laws 1910, 
3481, subds. 4, 6.—Phoenix Ins. Co. of Hert ‘oO 
Conn., v. Halli, Okla., 158 Pac. 903. 

61. Delivery of Policy.—When the insurer 
mails its policy to the = puaest, liability at- 
taches as soon as the policy is placed in the 
post office, in the absence of notice of refusal 
= ood grounds by the a sppiiceat to accept it 

ews ams Vv. iladelphia Life Ins. 
Co., 8. C., 89 &. E. 676. 

62. Foo for Premium.—Where note is 
taken for life insurance premium and policy 
provides that note is not payment, but onl 
extension of time, and that failure to pay 
maturity shall forfeit policy, default in 
ment of note relieves insurer.—Mar. 1 v. 
Tprmers & Bankers’ Life Ins. Co., Kan., 169 Pac. 

63. Reformation of Policy.—Where insured, 

on being advised by insurer that his automo- 
b le policy did not cover loss by Sreet — 
sion, pagerthelees elected to retain it, he 
cepted the pol icy as complying with his appli- 
pags and could not have it reformed to cover 
oom | oss.—Browne v. Commercial Union Assur- 

Co. of London, England, Cal., 168 Pac. 766. 

64.——-Waiver.—Allegations that insu de- 
livered policy and received preasume, had 
treated insured as policy holder by mailing 
post card informing him as to rules, held to 
authorize conclusion that insurer waived sig- 
nature of local agent.—Rogers v. Amer 
Nat. Ins. Co., Ga., 89 8S. E. peor 

65. Imtexicating Liquors — Drugzgists. av 
words “ee or on Ege as used in 
Laws 1915, rmiting the sale of intoxi- 
cating liquers “oy ruggists or pharmacists only, 
means such gists or pharmacists as are 
actively engaged in business and the posses- 
sion of an excess quantity of liquor by a —. 
istered P’ harmacist not engaged in business is 
unlawful.—State v. Intoxicating Liquors, Wash., 
152 Pac. 88, 

66.——Intrastate Shipment.—The anti-ship- 

ing law, in connection with the prohibition 
aws, has no application to intrastate shipment 
of liquors seized under legal process and their 
transportation in response to court process.— 
Central of Georgia Ry. Co. v. State, Ala. 72 
So. 555. 

67.——Suit on Bond.—In action on liquor li- 
cense bond by widow and minor children, for 
causing death of husband and father, on a 
railroad track while intoxicated, negligence of 
railroad or contributory negligence of deced- 
ent is immaterial—Hauth vy. Sambo, Neb., 158 
N. W. 1036. 

68. Landlord and Tenant—Abandonment.— 
Where a tenant abandons leased premises with- 
out just cause and the landlord re-enters, the 
measure of damages is not the rent reserved, 
but the difference between that amount and 
the rental value of the premises to the end 
+! the term.—Brown v. Hayes, Wash., 159 Pac. 
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69._—Crops.—Tenant can harvest and pre- 
pare his crop for market, and as long as he 
retains it on the place or in his possession, he 
can hold it until rent is due, but if he removes 
it or parts with possession, the landlord can 
enforce his rent contract against it.—Hamilton 
v. Stubbs Co., 8. C., 89 S. E. 654. 


70. Holding Over.—Where tenant holds 
over with assent of landlord, provision of orig- 
inal lease requiring surrender of possession of 
premises, “in as good condition as they now 
are,” with stated exceptions, continues bind- 
ing.—Otero v. City of Albuquerque, N. Mex., 
158 Pac. 798, 


71. Repairs.—A tenant cannot maintain ac- 
tion of tort against the landlord for personal 
injuries by reason of the landlord’s breach of 
aa to repair.—Robinson v. Heil, Md., 


2. Life Estate—Improvement.—Whether a 
public improvement assessment must be borne 
by the life tenant or remainderman, or appor- 
tioned, depends upon the circumstances and 
probable duration of the improvement as com- 
pared with the expectancy of life of the life 
tenant.—Sheffield v. Cooke, R. I., 98 Atl. 161. 

73. Literary Property—Damages.—Although 
a play has not been produced for period of one 

ear it is sufficiently valuable to be subject of 
oss from competition.—Dickey v. Mutual Film 
Corp., N. Y., 160 N. Y¥. Sup. 609. 

74. Mandamus—Discretionary Duty.—Under 
Const. art. 3, § 33, requiring governor’s recom- 
mendation for special law refunding money 
paid into treasury, where the governor and 
council heard and considered claim for taxes 
paid under protest under unconstitutional stat- 
ute, but refused to recommend repayment, their 
action, being Siver et nety. could not be re- 
versed by mandamus.—D. Foote & Co. v. Har- 
rington, Md., 98 Atl. 289. 

75. Ma Presumption.—The living to- 
gether for years of a man and woman who 
hold themselves out as married and have chil- 
dren, even though it appears that one had a liv- 
ing husband or wife, raises the presumption, 
in the absence of proof to the contrary, that 
there was divorce, and that the second mar- 
riage was legal.— Zimmerman v. Holmes, Okla., 
159 Pac. 303. 

76. Master and Servant—Assumption of Risk. 
—Where deceased employe had for several 
years been an electric lineman, and had been 
made foreman of the job on which he was 
working, and had placed a sign near electric 
wires “13,000 jolts,” he assumed the risk of 
the danger which caused his death by electro- 
cution when he touched the Ys go 
house Electric & Mfg. Co. v. State, Md. 98 
Atl. 206. 

717..——Common Law Liability—The Work- 
men’s Compensation Act has no application to 
a child under 14 years of age employed in viola- 
tion of P. L. 1904, p. 152, and an action for in- 
juries to such chi ay be based upon the 
common-law liability of the employer.—Hetzel 
v. Wasson Piston Ring Co., N. J., 98 Atl. 306. 


78.——Compensation.—Under Workmen's Com- 
pensation Act, § 17a, provenree that where 
claimant has worked substantially all the pre- 
ceding year, his compensation shall be calcu- 
lated upon his average daily wage, held that his 
earnings for the preceding year should be di- 
vided by the number of days he actually work- 
ed.— Frankfort General Ins. Co. v. Pillsbury, 
Cal., 159 Pac. 160. 

79.——_—_Course of Employment.—Where a 
teamster while driving his employer’s team on 
a street in the discharge of his duties was 
killed from the fall of a beam being hoisted 
in the construction of a building, held, that 
his death was caused by an accident “arising 
out of and in course of his employment” within 
the Workmen’s Compensation Act.—Mahowald 
v. Thompson-Starrett Co., Minn., 158 N. W. 913. 

80.——Course of Employment.—The unloading 
of freight trains is work which is directly con- 
nected with the operation of a railroad and be- 
longs to the class which may be termed rail- 
ro work proper.—Gunn v. Minneapolis, St. P. 
& S. S. M. Ry. Co., N. D., 158 N. W. 1004. 

81.——Course of Employment.—Where the 
crew of a train, after derailment, went to a 


.—Frankfort General Ins. 





farmhouse, where they ate and rested until a 
derrick arrived, they were not released from 
duty, so that such periods should be excluded 
from their hours of duty, within Hours of Ser- 
vice Act.—Denver & R. G. R Co. v. United 
States, U. S. C. C. A., 233 Fed. 62. 


82. Hearsay Evidence.—Under Workmen's 
Compensation Law, § 68, hearsay testimony is 


aau'ssible before the commission.—Carrol] v. 
ae cae Sage Ice Co., N. 
vd. 


Y., 118 N. E. 607, 218 


83. Independent Contractor.—Under Work- 
men’s Compensation Act, pt. 1, § 5, one killed 
while using his own team under oral agree- 
ment for no definite time in hauling lumber 
with defendant's sleighs, over defendant’s road, 
held an employe, and not an independent con- 
tractor.—Tuttle v. Embury-Martin Lumber Co., 
Mich., 158 N. W. 8765. 


84, Proximate Cause.—Where a _ servant 
was injured, and two days later suffered an at- 
tack of delirium tremens and later died, that 
his system had been so weakened by his habits 
that he was unable to withstand the effects of 
the tyiney did not shift the proximate cause of 
his death—Ramlow v. Moon Lake Ice Co., 
Mich., 158 N. W. 1027. 


85. Relief Society.—Where a railway con- 
tributes semi-annually to a relief society of its 
employes a sum equal to the total assessment 

aid by members, a by-law that half the sum 
nsured for should be forfeited if the employe 
or his representative sued the railway for dam- 
ages is not void under federal bere ype conn Lia- 
bility Act, §6, prohibiting contra exemptions 
from liability—Wilson v. Grand Trunk Ry. Ins. 
& Provident Soc., N. H., 98 Atl. 478. 


86.——Workmen’s Compensation Act.—Under 
Workmen’s Compensation Act, § 15, subd. 2, 
the workman’s ability to do the same work as 
before the accident is not the sole test, but his 
disfigurement age may also be considered. 
‘o. v. Pillsbury, Cal., 
159 Pac. 1560 


87. ‘Workmen's Compensation Act.—Police- 
man of city of Duluth not appointed for reg- 
ular term is an “employe” within Workmen's 
Compensation Act.—State v. District Court of 
St. Louis County, Minn., 168 N. W. 790. 


88. Wrongful Discharge. — Where con- 
ductor discharged a brakeman from the employ 
of the road and thereafter without just cause 
assaulted him, the railroad was not liable, the 
brakeman then not being in employ of defend- 
ant and the injury not having been committed 
within the sco of a_ conductor’s authority or 
in furtherance of the business of the ya we 
—" v. Seaboard Air Line Ry., Ga, 89 S. E. 


89. Mechanics’ Liens—Furnishing Material.— 
One who furnishes lumber used in _ erectin 
concrete forms without which building coul 
not have been erected, and which were de- 
stroyed or given away after use, being then 
of no value, has a lien therefor, although the 
rule cannot be given generar applicatio but is 
controlled by particular facts.—Olson-Mahone 
Lumber Co. v. mne Inv. Co., Cal., 159 Pac. 178. 

90. Mortgages—Deficiency.—Where the pur- 
chaser gave a purchase-money mortage 
on sale of 797 acres, and the question arose 
whether the parcel contained only 704 acres, 
his agreement to pay the mortgage to the value 
of 704 acres was sufficient consideration, in the 
absence of mutual mistake, for a release of that 
amount of land and for the agreement of the 
vendor's assignee to sue to determine ownership 
of the balance of the acreage.—Cords v. Good- 
win, Cal., 159 Pac. 138. 

91. Duress.—Where defendants, to save 
their son from the penitentiary, executed notes 
and mortgages in payment of money embezzled 
by him, the taking by them of a chattel mort- 
gage from such son as partial indemnity on the 
suggestion of the mortgagee’s agent does not 
estop them from interposing the defense of 
duress in an action to foreclose a real estate 
mortgage.—Baldwin Co. v. Savage, Ore., 159 Pac. 
80. 

92.__Parties to Foreclosure.—In suit on one 
of several notes secured by one mortgage, judg- 
ment recognizing the mortgage as securing 
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note sued on need not recognize it in favor of 
holders of other notes, not parties to the suit. 

mg Oe Sanders-Lenahan Lumber Co., La., 
72 " “ 


93. Release.—One who has transferred a 
note and mortgage incident thereto ordinarily 
has no right to release the mortage First 
Nat. Bank of Quincy v. Guyton, Fla., 72 So. 


94. Municipal Corporations—Special Assess- 
ment.—Where a special assessment to pay for 
street improvements is declared void and a valid 
reassessment will be inadequate to pay the cost 
of the improvement, the contractor is not re- 
quired to seek such reassessment before bring- 
ing suit eras the city.—Freese v. City of 
Pierre, S&S. D., 158 N. W. 1013. 


95. Negligence—Anticipation of Injury.—The 
owner and operator of a natatorium for profit 
owes a duty to patrons, measured by the stand- 
ard of ordinary care proportionate to the risk 
to be apprehended, and would owe a higher 
degree to a boy whom it knew could not swim 
than to one whom it knew could swim.—Hen- 
pola. Vv. , SESS Hot Springs Co., Mont., 158 

ac. 


96. PoP fact that plaintiff was 
injured on a storekeeper’s. moving staircase is 
no evidence of negligence.—Fuller v. Wurzburg 
Dry Goods Co., Mich., 158 N. W. 1026. 

97. Officers—Civil Service—An elevator oper- 
ater employed the .county sheriff who at 
times has the sole custody of-prisoners detained 
under civil process is the sheriff's agent and to 
that extent in the service of the sheriff person- 


ally, and not subject to civil service rules and 
a Ty ae Aarne v. Ordway, N. Y., N. 


98. Parent and Child—Services of Child.—In 
an action by a parent for loss of services from 
injuries to a child under 14 years of age, by 
nestiggnce of its employer, the complaint must 

ative the presumption that the at con- 

ed to the seeerent. of such c a in vio- 
lation of P. L. 1904, p. 152.—Hetzel v. Wasson 
Piston Ring Co., N. pe 98 Atl. 308. 

99, Partition—Action.—Plaintiff, who under 
his father’s will had title to estate as tenant in 
common with his brother with present right of 
possession, might maintain action considered 
strictly as accitge | for partition, in so far as 
opments of, title and possession were essential 
to such form of action.—Coquillard v. Coquil- 
lard, Ind., 113 N.. E. 474 

100. Adverse Claim.—In bar titinn. the ex- 
istence of an adverse claim by the husband .of 
a .defendant, coupled with possession did not 
oust -the jurisdiction of the probate court to 
make-a deeree of sale for division among those 
who, apart. from any question as to his claim, 
were the admitted owners of the property in 
undivided .mojeties.—Cross v. Watson, Ala., 72 
So,, 394... 

101. Principal and Agent—Estoppel.—lIf on 
agent or. trustee deposits principal's maser. > 
can escape risk only by doing so in princ am 4 
name:.or distinguishing deposit on company 
books from his own, and if. he deposits it. as 
his own, he is estopped, in case of seen, to deny 
liability Williams v. Lowe, Ind., 113 N. E. 471. 

102. Evidence.—-Statements of an agent, 
while not competent to prove agency, are, where 
made in the. course of the agency, and there is 
other, evidence prima facie establishing it, ad- 
missible. against the principal on questions of 
agency.—Lake Grocery Co. v. Chiostri, N. D., 
158 N. W. 998. 

103. Liability of Agent—A known agent 
fs not ordinarily liable to third persons for 
omission or neglect of duty, or for acts done by 
him Pat gon to an authority tea con- 
cure —In re Cushman, N. Y., 160 N. Y. Supp. 


ak Principal and Surety—Commercial Sure- 
ty.—.Where the measure of a surety’s liability is 
fixed, any change will, as to an individual sure- 
ty, relieve from liability; but the rule is other- 
wise as to a commercial surety. who must show 
injury by the change to be relieved.—American 
Bonding Co. of Baltimore v. United States, U. S. 
Cc. C. A., 233 Ped. 364. 

105: Railroads—Negligence. — Evidence that 
engine and first four cars slowly passed de- 
cedent, a boy of eight or nime years of age, 


+ unproductive real 





sitting on piled timbers near the track. before 
decedent fell under the train, held to support 
general charge for 7 ¥ —Jolley v. South- 
ern Ry. Co., Ala., 72 So. 


106. S annchery tReet not to Sue.—A _ writ- 
ing that, “I do agree and covenant that I shall 
never institute or prosecute any suit on ac- 
count of my said injuries against said * * * L 

* * and * * K, or either of them,” is a 
aula not to sue, and not a release.—Lisle 
v. Anderson, Okla., 159 Pac, 278 


107. Sales—Bill of Lading. — Where goods 
were shipped on straight Bint of lading and 
the consignee by contract released the carrier 
on delivery to its siding, the fact that a draft 
on the consignor’s agent was attached would 
not rebut the presumption that title passed on 
delivery to the carrier.—Buckeye Cotton Oil Co. 
v. Matheson, 8. C., 89 S. E. 478. 


108. Failure of Consideration.—Where buy- 
ers of peaches from produce dealers refused to 
accept the draft drawn upon them, or accepted 
it and then refused payment defense of failure 
of consideration because of breach of warranty 
was available to them against the bank with 
which the sellers deposited the draft.—American 
Nat. Bank v. Warren, N. Y., 160 N. ¥. Supp. 413. 


109. Rescission.—If vendor delivered onion 
sets not in accordance with contract, and there 
is delay amounting to substantial noncompli- 
ance with contract, vendee may rescind as to 
balance, but if, with knowledge of defects or 
delays, he receives and pays for sets, he cannot 
rescind for ene to comply as to goods re- 
ceived.—N. Willett Seed Bag? Ps Kirkeby-Gun- 
destrup Seed’ ‘Co., Ga., 89 S. 


110. Specific secede ramet — A con- 
tract to make-a will, in consideration of the 
beneficiary renderimg personal services to. the 
testator, will be’ specifically enforced where the 
beneficiary rendered the services in good faith 
and it is impossible to estimate their pecuniary 
value.—Rine v. Rine, Neb., 158 N. W. 941. 


111. . Telegraphs and Telephones—Regulation. 
—Contract in franchise ordinance by which 
maximum rates to be charged for use of tele- 
phones by inhabitants of city are fixed is sub- 
ject to right of regulation—Marquis v. Polk 
County Telephone Co., Neb., 158 N. W. 927. 

112. - Trusts—Executory Limitation. — Where 
an estate in fee simple was subject to an ex- 
ecutory limitation and power of sale in trustees, 
there being no way of valuing the respective 
interests in the estate, the payment by the 
trustees of the cost of permanent improve- 
ments out of funds realized from the. sale of 
estate was in itself an 
eee apportion of the assessment.— 

heffield v. ooke, R 98 Atl. 161. 


at. 113,——Joint. Stock Association.—Where real 
' property is held by trustees for. a joint stock 
, association having over 1000 members, 


but 
whose shares are transferable only on the books 
of the association, held there is no uncertainty 
as to the beneficiaries of the trust.—Reffon 
Realty Corp. v. Adams Land & Building Co., 
Md., 98 Atl. 199, 

114. Vendor and Purchaser — Contract.— 
Where one makes an agreement of sale binding 
him to deliver possession to the purchaser, the 
purchaser is entitled to possession before being 
called upon to pay the price, and cannot be 
obliged to accept a mere paper title and rely 
on his success in an action. for possession 
against adverse holder.—Cords v. Goodwin, Cal., 
159 Pac. 138. 

115. Contract.—Contract to sell land at a 
given price, “one-half cash, balance one to four 
years, with interest at bs per cent,” is too vague 
and indefinite as to terms to J enforced. — 
Crawford v. Williford, Ga., 89 S. 488. 


116. Wilis—Mutual Wills. po! Ba wills, per- 
suant to agreement devising life use of realty 
to survivor with remainder to third person, are 
irrevocable after death of one of the pasties.— 
Phillip v. Phillip, N. Y., 160 N. Y. Supp. 

117. Tenancy in Common.—A atl to sev- 
eral legatees, to be deprived between them, 
does not by implication confer upon the ex- 
ecutors a power to sell real property, but cre- 
ates a tenancy in common.—Hilles v. Hilles, 
Del., 98 Atl. 





